In many respects, the question that gives this article its title looks rhetorical in the sense that it includes at least part of the answer. As many studies have accurately shown, the issue of direct effect always becomes a political question 1 and the situation of WTO law is very topical in this regard. It is therefore plausible that most of the arguments which can be put forward to re-examine the issue of direct effect of WTO obligations in order to determine whether the lines should be moved will be political. It nevertheless remains true that the discourse supporting either the recognition or the denial of direct effect is most of the time worded in legal terms, primarily because it is most of the time formulated by judges/courts who are as such bound to provide some sort of legal rationale. But it may be that this mere statement leads to the core of the matter, namely, who decides and for what purpose(s)?
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International law does not carry direct effect in its DNA 2 and direct effect of international treaties is not generally and proportionally widespread. It is commonly acknowledged that an international treaty can be granted direct effect only in accordance with the intention of its parties. 3 However, this intention usually remains unformulated. International conventions are usually mute regarding the issue or limited, when they do include something, to a provision stating that the parties should bring their domestic law in line with the international obligations they entail. This silence, which makes direct effect a matter of treaty interpretation, is commonly analysed as referring the issue of direct effect to domestic laws which provide diverse answers. It is often considered that the issue occurs only in monist systems, for dualist systems would seem, at least on a strict understanding, to exclude direct effect, since international law and domestic law are separate legal orders. Even in domestic systems that appear to be monist, there are hardly any general positive answers, but instead legal possibilities and openness, sometimes although not often, through constitutional law. 4 Their implementation falls for the most part within the scope of case-by-case judgments delivered by domestic judges. This is logical if one relies on the idea that, even if conceivable, direct effect depends on features that not all norms automatically have. After all, this is the most common definition of direct effect, that is to say direct effect in its substantive meaning, relating to the content of the norm whose degree of precision and unconditionality, if properly introduced in domestic law, allows for its application and therefore its invocability before the domestic judge without any further implementation measure. But at the end of the day, given that direct effect has been granted to very open-textured provisions, especially in the field of human rights, 5 and without insisting on the fact that this argument of the structure and precision of the norm leaves a noticeable margin of appreciation, it does not appear to be the most decisive, while other considerations which are external to the norm invoked, such as reciprocity or institutional balance, play their part. In such a context, the general situation can be qualified as bearing a rebuttable presumption of lack of direct effect.
WTO law 6 seems to be in no way original in this regard. What makes it interesting to look at more closely is that it is a big treaty regime in an area where circumstances can evolve very quickly. Significantly, it was usual, at least before the WTO was established, to point out the flexibility and pragmatism of the norms belonging to the GATT legal area, a premise which could appear to be making a denial of direct effect all the more logical. These features were perceived as ways of ensuring adaptability to changing circumstances. But they also have their downsides, and the WTO system has been conceived as well to remedy at least some of these defects. The WTO is far more rule-based than its predecessor, something which was probably all the more necessary as the membership was expanding. It also encompasses a strong dispute settlement mechanism which includes an implementation phase where compliance is closely monitored. While being under the same constraint of accommodating changing economic circumstances, WTO law has also become more intrusive, in the sense that it frames the regulatory margin of the members 7 more than did the GATT, and touches upon many fields where states are called upon to develop public policies, such as in health, the environment, social protection, culture, etc. All these features have to be kept in mind when considering the issue of the direct effect of WTO law, because such consideration does not equate to reflecting on the direct effect of human rights law, although some have been tempted to draw parallels and lean on the idea that WTO law contains economic liberties which deserve to be protected against states.
This being said, a brief consideration of concrete situations shows that beyond clear-cut positions in favour of or against the direct effect of WTO obligations, it is possible to detect some nuances and a grey area where things move softly from a total lack of direct effect to indirect effect or limited exceptions to the denial of direct effect. This diversity can be explained not only because domestic legal systems are diverse but because the stakes can be very different from one WTO member to another, and also due to the features not so much of the WTO obligations as such than of the WTO system. But it does not mean that the current state of affairs (section 1) should not be questioned. The mere fact that a norm could be granted direct effect in one domestic legal order and not in another attests, as already mentioned above, to the fact that not only does such a decision rely on its structure and precision but that other arguments are at play. They have been especially debated in the European Union (EU) where the European Court of Justice (ECJ, now CJEU) has taken a very strong stance, which should be understood better in order to assess whether it should be mitigated (section 2).
A The WTO Viewpoint
Like the GATT, the WTO agreements are mute about their possible direct effect. But it is known that a proposal by Switzerland expressly to require direct effect was rejected during the Uruguay Round. 8 This could be interpreted as evidence of a dominant will against direct effect, but the lack of any formal provision makes it more plausible that the WTO agreements have to be looked at as leaving the matter open and referring the issue to domestic legal orders. Thus, direct effect is not imposed as a basic feature of WTO law, which therefore belongs in this regard to the mainstream of international law.
Interestingly, the notion of 'direct effect' does not appear among the listed terms either in the WTO Analytical Index 9 or in the WTO Appellate Body Repertory of Reports and Awards 1995-2010 . 10 In fact, the only report which, to our knowledge, mentions the issue is the Panel report in United States -Sections 301-310 of the Trade Act of 1974. But, it may be that it was not necessary to deal further with the issue for the sake of building the following reasoning, and thus the panel does not extend it and sticks to a rather orthodox statement according to which:
Under the doctrine of direct effect, which has been found to exist most notably in the legal order of the EC but also in certain free trade area agreements, obligations addressed to States are construed as creating legally enforceable rights and obligations for individuals. Neither the GATT nor the WTO has so far been interpreted by GATT/WTO institutions as a legal order producing direct effect.
11 Following this approach, the GATT/WTO did not create a new legal order the subjects of which comprise both contracting parties or Members and their nationals. Nevertheless, as the panel notes in a footnote, nothing prevents some domestic laws from acknowledging direct effect to some provisions of WTO law.
B Domestic Laws' Viewpoint
For lack of an exhaustive survey, an empirical one shows that the responses of domestic legal systems regarding the direct effect of WTO law are diverse. Thus, direct effect is not denied on the whole to WTO law, although it is difficult to assess whether the case law is in line with the principled position in the countries where direct effect is granted or at least possible. 13 One knows that domestic judges are, generally speaking, reluctant even in monist systems, which appear at first glance structurally more open to direct effect, inasmuch as they accept direct applicability of international treaties with their nature of international norms, while dualist systems require incorporation through acts of transformation. However, it is not possible to draw a consistent analysis along the lines of a classification of domestic systems between monism and dualism, these two being ideal types which never end up in a pure state in real life.
14 It has already been demonstrated at length that 'in practice, states seem to have opted generally for some compromise method of giving effect to international law in their domestic legal orders'. 15 Nonetheless, it remains true that it is more difficult for monist systems -or, at least, systems which appear mainly monist -to adopt and keep a consistent approach when denial of direct effect to WTO agreements is at stake, as the example of the EU shows. But this may give another deciphering key.
Indeed, it appears that among the countries that, as a matter of principle, deny direct effect to WTO Agreements are all the major trading members of the WTO, namely the US, the EU, Canada, Japan, China, and so on. And yet they represent roughly 70 to 75 per cent of world trade. Through this lens, the denial of direct effect to the WTO agreements becomes more massive. At the same time, this approach evidences that the reasons cannot be exclusively legal. It is all the more true that some of these WTO members, such as the EU, could, according to the structure of their legal systems, easily accommodate direct effect, at least for some provisions of WTO law, meeting the usual substantive requirements for granting direct effect. From then on, it becomes interesting to consider the reasons put forward to justify this position and to focus on the biggest players, mainly by comparing the US and the EU. This analysis is not meant to give way to generalizations, but the situation of these big gamers appears to be typical regarding the main issues raised by direct effect, notably because they have 13 The situations are mainly known through information provided by WTO Trade policy reviews: see Zhang, 'Direct Effect of the WTO Agreements: National Survey', and the fruitless attempts to adjudicate it at the EU level to overturn the decision or reduce its side effects have fed much fuel to the debate.
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The position in the US is rather straightforward. The Uruguay Round Agreements Act 1994 denies both direct applicability and direct invocability of the WTO agreements in the US, stating that '[n]o provision of any of the Uruguay Round Agreements, nor the application of any such provision to any person or circumstance, that is inconsistent with any law of the United States shall have effect', and that no subject of law other than the US 'shall have any cause of action or defence under any of the Uruguay Round Agreements' or challenge 'any action or inaction by any department, agency, or other instrumentality of the United States, any State, or any political subdivision of a State on the ground that such action or inaction is 16 The Bananas case, which had begun long before the birth of the WTO, in the early 1990s, set the EU against Guatemala, Ecuador, Honduras, Mexico, and the US. The EU, having been hit since 1999 by trade sanctions following an unsatisfactory implementation, negotiated two agreements with the US and Ecuador respectively, with the effect that trade sanctions were suspended. In parallel, two waivers for these understandings were requested, which were given to the EC by the Doha Ministerial Conference, each decision having an Annex providing for a special arbitration procedure aimed at reviewing whether the EC was keeping its commitments. inconsistent with such agreement'. Although it has been argued that US courts could nonetheless use the WTO agreements, including their authoritative interpretations and the decisions taken by the dispute settlement bodies, to interpret statutes on the basis of the theory of consistent interpretation (Charming Betsy), 19 nothing indicates that it has ever been the case in US courts. 20 On the contrary, they have, in the field of trade remedies where the issue has surfaced, opted for the doctrine of interpretation deriving from the Chevron case which implies that they defer to an agency interpretation which is reasonable if the statute implemented in the case is ambiguous or incomplete. This approach helped them to find that the zeroing method was not incompatible with the WTO Antidumping Agreement, despite the repeated decisions to the contrary by the WTO Appellate Body. 21 The official reason for this straightforward position is itself straightforward: to maintain US sovereignty, especially in terms of legislature, and to prevent its erosion by the WTO agreements (and more generally any trade agreement). There is no doubt that this very restrictive position influences the position taken by other WTO members, although their circumstances could be more complicated. This is obviously the case for the EU, where the WTO agreements share the status of a 'mixed agreement' because their subject-matter 'falls in part within the competence of the Community and part with that of the Member States', 22 the first part being composed of trade in goods whereas the second part includes trade in services and trade-related aspects of intellectual property. It means that the issue of direct effect, and notably direct invocability, can arise at both the European and the Member States' domestic level. Although the situation within the Member States will not be considered further, it is worth noting that there are discrepancies between the European case law and some domestic case law, and that this confirms once more, if needed, that the structure and precision of the norm at stake are not decisive. which they could invoke. And although the WTO is more rule-based and its dispute settlement mechanism is far more juridical, the ECJ has not changed its view and, regardless of the recent changes, denied direct invocability to the WTO agreements at the EC level, in Portugal v. Council, 25 at the same time confirming that the condition for direct effect was not limited to direct actions brought by private actors, but extended to direct actions brought by Member States.
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Among the reasons given by the Court for its views, there are notably two reasons. First, the changes brought by the WTO have not altered the significant room left for negotiation with a view to 'entering into reciprocal and mutually advantageous arrangements'. 27 In this context, direct effect would engender a lack of reciprocity towards the other WTO members and result in the non-uniform application of WTO law. Secondly, 'to accept that the role of ensuring that Community law complies with those rules devolves directly on the Community judicature would deprive the legislative or executive organs of the Community of the scope for manoeuvre enjoyed by their counterparts in the Community's trading partners'.
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Despite -or within -this strong denial of direct effect, the ECJ has developed two escape routes. One concerns the scope of indirect effect and is based on a consistent interpretation approach according to which, when EC secondary law is open to more than one interpretation, the one to be chosen is that consistent with the international agreements which are part of EC law. 29 This principle has been applied several times in relation to international trade law. 30 This calls for three remarks. First, it echoes the mention made by the Section 301 WTO panel of the principle of indirect effect. Secondly, this doctrine also appears to be applicable in the US, a country in which the legislature has expressly banned direct effect, although a closer look at the case law shows that the doctrine is muted in relation to the WTO. 31 Thirdly, it can be argued that this doctrine is a mere consequence of the principle of good faith, which also applies to the interpretation of provisions that some treaties entail, as do the WTO agreements, 32 requiring that domestic law be in line with international obligations. The other mitigation comes from what is commonly presented as two exceptions constituting the Nakajima/Fediol doctrine, held in relation to the GATT and considered as extending to WTO law. According to this doctrine, first, where the EC measure at stake expressly refers to specific and precise provisions of the GATT (for example, the regulation at stake 'entitles the economic agents concerned to rely on the GATT provisions in the complaint which they lodge with the Commission in order to establish the illicit nature of the commercial practices which they consider to have harmed them'), then economic agents 'are entitled to request the Court to exercise its powers of review over the legality of the Commission's decision applying those provisions' (the Fediol exception). 33 Secondly, where the EC measure at stake aims to implement a basic EC regulation enacted to give effect to a specific obligation undertaken by the EC in the context of the GATT, then an economic agent subject to such an individual measure, for the sake of complaining against it, can ask the Court to investigate whether the Council by adopting the basic regulation has acted in breach of the EC's international commitments (the Nakajima exception). 34 However, not only are these exceptions very narrowly interpreted, 35 but one can also wonder whether they are accurately analysed as exceptions. In fact, it has to be pointed out that these were not cases where the Court granted direct effect to some GATT provisions, but where it decided not to look for direct effect and relied on other grounds, and reasoned more according to a logic of an act of transformation. Therefore, if they are exceptions, it is not to the denial of direct effect but to the judicial policy of the Court consisting in making international law enter Community (EU) law through the intermediary of direct effect. The best explanation provided is that, in these cases, 'international law [was] somehow already incorporated in Community law '. 36 This approach also applies to the rulings issued by the WTO dispute settlement bodies, the rationale being that there is 'a direct and inescapable link' 37 between the DSB rulings and the WTO Agreements, and that a DSB decision 'cannot in principle be fundamentally distinguished from the substantive rules which convey such obligations' 38 and is 'no more capable than those rules of conferring upon individuals a right to rely thereon before the Community courts'.
39 ' After such a ruling or recommendation has been adopted and after the reasonable period of time allowed for its implementation has expired … the Community institutions continue in particular to have an element 33 of discretion and scope for negotiation vis-à-vis their trading partners with a view to the adoption of measures intended to respond to the ruling or recommendation, and such leeway must be preserved', 40 and inasmuch as 'recommendations and rulings of the DSB cannot add to or diminish the rights and obligations provided in the agreements concerned ... . [I]t follows in particular that a decision of the DSB finding an infringement of such an obligation cannot have the effect of requiring a party to the WTO agreements to accord individuals a right which they do not hold by virtue of those agreements in the absence of such a decision'. 41 The ECJ leans on the fact that the DSB rulings are not supposed to be law-creating, as explicitly stated in Article 3(2) of the WTO Dispute Settlement Understanding. 42 The results of the denial of direct effect are that not only is the validity of EU acts which are inconsistent with WTO obligations protected (except for the Fediol/Nakajima doctrine), but also that 'neither WTO substantial rules nor DSB rulings may be invoked to support an action for damages on grounds of the extra-contractual liability of the EU'. 43 It has been pointed out that 'the evolution of WTO-related case law in the fields of EU competence contrasts with a strong tradition of direct effect granted to preferential trade agreements' 44 and even that WTO agreements could stand as an exception within the ECJ case law in relation to international agreements in general. 45 This observation makes the ECJ stance look even stronger and leads one to investigate its rationale more closely.
Balance of Arguments/Dialectic Intertwining
The position held within the EU has been subject to serious debate. It is true that the EU situation is especially complex due to the additional layer of governance that it constitutes. But the complexity also comes from the fact that, where the US legislature by excluding direct effect 'by means of statutory language' 46 has made explicit choices which both restrain and protect domestic judges, there is no such explicit and constraining political stance at the European level. For lack of it, the European judicature is at the forefront of the decision, and if one maintains the opinion that 'the question of direct effect is not a question for scholars or even, in the first instance, judges. Rather, it is a political question to be answered in political terms', 47 then it is 40 Ibid., at para. 130. 41 Ibid., at para. 48 Therefore, the questions of who decides and for what purpose(s) cannot be avoided, and they lead one to approach the matter from two main perspectives. One consists of focusing on the object of the decision, namely WTO law and more specifically WTO obligations, which will lead one to understand better why direct effect is, or more plausibly is not, a desirable option, whatever inconsistencies or unfairness such a choice would seem to engender. The other perspective consists of focusing on the author of the decision, namely, most of the time and in any event in the EU, the judge, which will lead him to consider his position within the system in which he operates and his choice in the light of the question of his empowerment/and of institutional balance, inasmuch as it is acknowledged that, due to the role assigned to judges, direct effect can affect the balance of powers between constitutional institutions.
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A Who Decides: Judicial Empowerment at Stake
The debate is not new, even though it is more developed in the US than elsewhere, especially the EU where the judge tends to be considered as an unqualified good for the rule of law. However, the debate has been renewed over the last decade at the international level where courts and tribunals have multiplied and face the issue of their legitimacy, 50 as well as at the domestic level, notably with regard to supreme and constitutional courts -a category to which the ECJ can be considered to belong. 51 The rise of the debate is all the more logical as not only are these courts used to meeting political issues and having to decide them in legal terms, but the expansion of the rule of law increasingly confronts them with sensitive cases where various interests are to be balanced. In this context, their way of going about their task is often assessed by referring to a scale going from full deference to judicial activism or 'gouvernement des juges', this expression referring through its oxymoric character to something the judge is not meant to do by virtue of the separation of powers. In the way in which it is commonly approached, the issue is mostly one of institutional balance between the judiciary on the one hand and the executive and legislative branches on the other hand. In the EU, institutional balance is even more complex, inasmuch as a vertical dimension implying the relationship between Member States and European institutions adds to the horizontal dimension of the relationship between the European Courts and the Council, Commission, and Parliament. In other words, when the ECJ has to think about institutional balance -as the cases referred to above show it does -it has to consider it both ways (and, in fact, has to consider it in relation to especially sensitive cases, thereby reinforcing its caution). Regarding the direct effect of WTO law, the stance taken by the ECJ calls for two remarks. First, the ECJ has chosen not to lean on the strong positions that the executive branches had earlier taken against the direct effect of WTO law. 52 Thus, following the Commission's proposal for its decision on the conclusion of the Uruguay Round Agreements, the Council stated in the last paragraph of the preamble that 'by its nature, the Agreement establishing the World Trade Organisation, including the Annexes thereto, is not susceptible to being directly invoked in Community or Member State courts'. 53 Certainly, the ECJ considers that only primary law can solve this issue and that it is not legally bound to follow the position of the other institutions the acts of which it is in charge of reviewing but, inasmuch as the treaties remain silent on the issue, it has to give an answer and to give reasons for its stance. Moreover, the Court is probably jealous of its prerogatives in this field, a hypothesis evidenced by history and the quasi-sacralization of the Court which resulted from it. This leads to the second remark, more focused on the issue of direct effect. In International Fruit, the AdvocateGeneral asserted that 'the unity and, it can be said, the very existence of Community law require that the Court is alone empowered to say, with the force of law, whether an agreement binding the Community or all the Member States is or is not directly applicable within the territory of the Community and, if it is, whether or not a measure emanating from a Community institution conforms to that external agreement'. 54 This lonely and exclusive empowerment has to be considered in conjunction with what Klabbers calls the 'heuristic value' of International Fruit which 'firmly locked into place the idea that the working of international agreements in Community law is to be looked at as a matter of direct effect'. 55 If the line of argument is to be followed, then it appears that the ECJ is locked in its own reasoning about direct effect, cannot renounce its power, but just restrain itself on an ad hoc basis and therefore remain ambivalent in its reasoning and at risk of being criticized as inconsistent or activist. If this is so, it is because, as has been shown, direct effect is itself an ambivalent tool which can be used either as a sword to open legal orders or as a shield to keep them closed, 56 and the Court uses it both ways. Regarding WTO law, the Court does probably keep in mind that any direct effect granted to WTO law would not come with the related mechanisms it has in EU law, notably the preliminary ruling mechanism which implies that once the ECJ has ruled on the direct effect of a provision or interpreted it, this ruling is imposed homogeneously on all Member States. Therefore the argument of the lack of reciprocity which underlies the ECJ's stance regarding any direct effect of WTO law has no relevance. On the contrary, it is relevant for WTO law and comes with the idea that it could result in an asymmetry of obligations, or at least an asymmetry in the level of 52 constraint resulting from the same obligations, in comparison with traditional trade partners. The EU could look especially vulnerable after the ECJ explicitly stated, in the FIAMM case, that 'any determination by the Community courts that a measure is unlawful, even when made in an action for compensation, has the force of res judicata and accordingly compels the institution concerned to take the necessary measures to remedy that illegality'. 57 Significantly, this reciprocity argument was added to the ECJ's rationale in Portugal v. Council 58 in 1999, i.e., after the WTO had replaced the GATT. One cannot but link this reinforcement of the rationale to this change. It could appear to be in contradiction with the legal shift of the trade system but it is not. Although the mere existence of a dispute settlement system does not as such mitigate against granting direct effect, its features are taken into account, with the ECJ focusing 'on the nature of the agreement and the existence of a dispute settlement mechanism showing that the parties did not intend to require the recognition of domestic legal effects'. 59 This view is reinforced by that fact that, although Article 19 DSU gives the WTO dispute settlement bodies the ability to indicate ways of implementing their recommendations, 60 these are mere suggestions which are not supposed to impede the freedom of choice the WTO members enjoy regarding the means of implementation and, moreover, the dispute settlement bodies abstain most of the time from making such suggestions. The ECJ undoubtedly shares the view that the recognition of domestic effect to WTO rulings is not expected, and it therefore uses direct effect as a shield in the sharpest way, granting the European executive and legislative branches the margin of manoeuvre they want to keep in the implementation of international commitments while denying the invocability of those commitments by private parties or Members States, although they would obtain from it a right of which they are otherwise deprived. The way in which the Court has even resorted to direct effect in direct actions brought by Member States and denied it to WTO law while it has accepted it for other EU preferential trade agreements even in case of imbalance 61 sheds light on its understanding of the institutional balance factor. This apparent contradiction is no longer one if one accepts a twofold explanation. First, 'the Court maximized the effect of international agreements in relationship to member states, and minimized the impact when it was called upon to review EU legislation'. 62 Secondly, 'regional agreements reflect the 57 Cases C-120/06P and 121/06P, supra note 38, at para. 63 In other words, 'free trade agreements and association agreements … belong to the realm of community law. … They may be termed hegemonial agreements.' 64 From this perspective, the judicial policy developed by the ECJ seems to serve the autonomy of the EU legal order as well as EU empowerment. The sharp stance towards Member States regarding their direct actions brought against EU institutions' acts, a stance which seems even sharper considering that 'the binding character of international agreements is sufficient to use WTO law as a standard for reviewing the legality of Member states' legislation', 65 sends them back to the place where they are supposed to exert their influence, through the political institutions, and it is especially true in a field of common policy as it is international trade. Inasmuch as direct effect turns out to be the tool, the Court's answer comes through it, however inappropriate it could look. In a way this is coincidental but increases 'the constitutional function' 66 of direct effect. The situation is slightly different for private actors who can feel at a loss, as was the case in the Hormones case where, while some exporters had to bear the economic consequences of the trade sanctions endured by the EU, they were denied direct actions against EU acts as well as actions for damages on grounds of the extra-contractual liability of the EU, including in the absence of unlawful conduct. What arise here are arguments of democracy and justice (which are part of the rule of law as well as institutional balance). Of course, inasmuch as states -or the EU -are complex entities whose decisions result from the balancing of diverse interests which cannot all be satisfied at the same time, one cannot assume that they undertake all their international commitments for the sake of all citizens, all the more as they are supposed to consider not only the various individual interests but also the public interest. Thus, the ECJ points out that legislative measures adopted 'in the public interest … may adversely affect the interests of individuals', 67 and obviously chooses to give precedence to the former. But the following question is whether the adverse impact that some individuals, in fact economic actors, mainly exporters, bearing the burden of trade sanctions imposed in the form of suspension of trade concessions, suffer 'must be deemed a normal risk'. 68 There are two levels of answer. One is about democracy and the extent to which their interests are effectively taken into account and balanced in the decision-making process. Because, if one can share the view that this kind of decision 'is best left to majoritarian institutions rather than being dependent on individual ad hoc claims', 69 it is under the reservation that there is enough 'space for public debate and political confrontation in which decisions for the common good may be taken'.
70 And yet, international commitments, such as any political decision, can be undertaken under the pressure of lobbies, and in any event 'it is fair to say that producer interests are generally better organized and represented in the political process than consumer and importer's [sic] interests' and that this process shows 'an in-built bias in favour of protecting domestic production'. 71 All this is also true for the decision to breach an international commitment, although it can also result from a more democratic choice than the decision to take on such commitment. Thus, in many countries and in the EU there has been a development of legislative control over treaty ratification and application, 72 and this is supposed to guarantee a better representation of all interests, but it nonetheless remains -and it would be naïve not to acknowledge it -that the way by which decisions are made at the European level goes on feeding the feeling of democratic deficit. This is a matter of legitimacy, and the quasi-immunity of international trade affairs from judicial review can only add to it.
This makes all the more important the second level of answer, which is about justice. Although it seems logical to give precedence to the common good over individual interests, this logic, understood in the framework of the rule of law, implies that the burden carried by individuals is not disproportionate inasmuch as they can be deemed 'innocent victims'. This issue is left, for the time being, to ad hoc decisions to be made by the political bodies if they feel the need, account being taken of the fact that any decision on compensation would make the situation twice as costly since the internal compensation would be added to international trade sanctions. This black hole in fairness leaves open the question whether granting direct effect could not bring some good, at least in these kinds of cases, thus having a 'compensatory function'. 73 This implies that one must consider the object of the decision, namely WTO law.
B WTO Law at Stake: (Non-)direct Effect as 'a Shield' 74
The issue is especially intriguing because, although the reasoning supporting it can be questioned or criticized, the denial of direct effect to WTO law as a matter of principle is not, except for requiring minor adjustments, as if this law deserves mistrust. This also proves true for the EU, despite its prevailing legal culture, 75 very fond of respecting law with a quasi-sacralization, almost a 'political theology' 76 which can easily be linked to the fact that law has been and remains a preferential tool in the building of 70 Tancredi, supra note 35, at 262. 71 Cottier, supra note 7, at 113. 72 For the US example see Jackson, supra note 45, at 379. 73 Cottier, supra note 5, at 23. European integration. This generates a European temptation to export this conception of law which has so far been successful for Europe and which translates into a strong preference for a rule-based system as opposed to a power-based system, an attachment to the virtues of multilateralism which comes together with a strong stance in favour of universalism, notably when values considered as fundamental -such as peace, human rights, adherence to the idea of hierarchy of norms, of international community -and to the role of the judicial are at stake. 77 Such a context would seem favourable to the promotion of direct effect, with the idea that expanding direct effect would be a way of taking international law seriously and of being consistent with international commitments while increasing their effectiveness. 78 It would also increase the rights of individuals -or private persons inasmuch as each citizen could become a private general attorney or 'a policeman of his or her country's compliance with their obligations', 79 able to urge on the European legal order where the will to comply is lacking, 80 whatever the reasons -be it a lack of interest or, on the contrary, an interest in not complying with international commitments. But this only shows that nearly all arguments can be reversed, and that they should be reversed inasmuch as there is a teleological question which should not be avoided: what are the aims to be pursued? What is the political project which could justify the fact that WTO law deserves direct effect in the face of an EU decision which is suspected to breach it?
Democracy
Could it be for the sake of democracy? But which democracy is it about? Because it cannot be pretended that international rules have a democratic dimension that domestic decisions would not have. If the reproach directed at the decision not to respect an international commitment is that it suffers from democratic deficit, it should not be forgotten that the fabric of international law does not prove to be less democratically flawed. 81 It could be 'stressed that negotiators act upon the instructions of their governments and no rules are adopted without consent'. 82 Nevertheless, negotiations remain purely intergovernmental 'without an elaborate organic integration of national parliaments and civil society', 83 82 Cottier, supra note 13, at 619. 83 Cottier, supra note 7, at 115. but about power. The history of negotiations under the GATT, then in the WTO, is one of green rooms where compromises were reached among small groups of powerful countries and then generalized through consensus. The individual undertaking even increases this trend by interlinking compromises and leaving no possibility of opting out. There is nothing democratic in it; it is only that entities like the US or the EU have long had more power than other Members to promote their interests. But things are changing in this regard; the balance of powers is shifting, which also explains why current negotiations have fallen into a coma and why big gamers are running for regional trade agreements. However, the current set of rules is still there and its multilateral dimension and the structure of commitments make it excessively difficult and costly to renegotiate them. And yet, equilibria can change through time, just as can the impact of international commitments, at the internal as well at the international level. At the domestic level, it could come from democratic changes and from the rise of new concerns, for example social or environmental. At the international level, it can be due to the enlargement of the commitments following the enlargement of the WTO or to the interpretation of the rules and commitments. 84 This raises interesting questions in relation to the margin for manoeuvre that statesor the EU -have for implementing their international commitments at a time of international law when it is no longer exclusively devoted to regulating interstate relationships but is more and more oriented towards framing the normative freedom -or regulatory margin -of its subjects (states as well as international organizations). In short, the use of direct effect as a lever to increase efficiency would affect an international law more oriented towards the modelling of domestic laws. But while the use of this modelling effect is perfectly understandable -and instrumental -for European law in accordance with the underlying project of integration, its occurrence for international law gives rise to some perplexity. The international political project, if it existsand one could for instance point out that WTO plays its role 'in preserving peace and stability and long-term growth, in particular of developing countries' 85 -is far from being as homogeneous as the European project, and even varies substantially from one conventional system to another, coherence not being the guiding line of international law -as well as of states' legal policies. This can explain why the issue of states' normative freedom -or, to mention closely related ideas, policy space, regulatory space, national margin of appreciation -is highly debated in international law in general, and in WTO law and case law in particular, because the strictness of the commitments undertaken makes it difficult to develop public policies addressing concerns as progressive as those related to the environment, health, social protection, or human rights. And yet these policies correspond to value choices. These values may 84 Although the WTO dispute settlement bodies are not supposed to add to or diminish the rights and obligations of WTO members, and as mentioned above the ECJ leans on it to deny any specific effect to their decisions beyond the obligations they implement, there are well known cases where the judicial interpretation has resulted in increasing the burden imposed by the obligations at stake or in reducing the discretion of members in their implementation. See the case law relating to Art. 17(6) or Art. 3(2) Antidumping Agreement. 85 Cottier, supra note 13, at 619.
at New York University on April 7, 2014 http://ejil.oxfordjournals.org/ Downloaded from not be unanimously shared at the domestic level, and they most certainly are not commonly shared at the international level. But WTO law touches upon many of these so-called non-trade concerns. Having become 'more constitutional than functional', its task is no longer, as was the case for the GATT, 'a matter of functionally reducing trade barriers, but to provide an overall framework of trade regulation which is fully capable of absorbing other, but equally legitimate policy goals'. But 'as long as WTO law has not achieved the potential to fully integrate these concerns -either by way of case law or legislation -full and prompt effect of WTO law may threaten such policies domestically '. 86 In this context, the interest in respecting -or not -WTO obligations and commitments can evolve accordingly, under the reservation that it is an option which leads one to focus on the features of WTO law and on situations where such an option can arise.
Law
Regarding the nature of the WTO agreements, the issue is less the structure and precision of the norms to see whether they fit the requirements for direct effect -it is obvious that all of them cannot fit but some of them do 87 -than an overall assessment which points out that, due to the role devoted to negotiations in the implementation of WTO law with the aim of achieving 'reciprocal and mutually advantageous arrangements', the margin for manoeuvre of the negotiating bodies, i.e., the political bodies, has to be preserved. The argument does not mean denying binding effect either to WTO rules or to dispute settlement bodies' decisions, although there are opinions to this effect, but they are irrelevant here inasmuch as WTO members do not deny that they are bound to comply. The discussion is much more about how to comply. This is where the argument of the scope for manoeuvre comes into play.
Denying direct effect to WTO law rests upon the idea that this law does not settle the ways in which it is implemented. Not only can this be discussed for some rules but, as a matter of principle, one can wonder whether it remains true once WTO dispute settlement proceedings have taken place, which have provided an interpretation of one or several obligations making them more precise and have moreover established -if issuing an adverse ruling -that the defendant is not complying with these obligations. Does the exhaustion of these international remedies change the situation in any way? This is a very controversial issue. According to some views, which follow the efficient breach theory, 88 a full choice exists between modifying or retrieving the condemned measure and granting compensation or suffering retaliation. In other words, paying damages in one way or another is a suitable alternative. Under this perspective, 86 Cottier, supra note 7, at 114-115. 87 Cottier, supra note 13, at 613, gives the example of Art. XX of the Government Procurement Agreement or some provisions of the TRIPS Agreement. 88 . And yet, one can wonder whether the denial of direct effect as explained by the ECJ does not hark back to a softer version of the efficient breach theory. 89 In fact, the turning point in the reasoning seems to be the expiry of the reasonable period of time. 90 There are opposing views about its legal effect. Thus, it could be considered that international remedies having been exhausted, international obligations having been interpreted and made clear after the parties have had the opportunity to argue about their interpretation, and they should therefore be granted direct effect. It does not forbid further negotiations in order to lighten these obligations but would give full effect to the law in force, while helping to avoid both a violation of WTO agreements and a violation of res judicata. Several arguments support this view. Beside an argument of justice towards those who would otherwise unfairly bear the burden of compensation or retaliation inasmuch as the corresponding trade measures target economic actors other than the ones benefiting from the retained measure, legal views can be put forward regarding notably the nature of WTO obligations. 91 The most common point of view is that these obligations are bilateral and 'disposable' 92 or non-peremptory. This view takes one side in the distinction drawn by the International Court of Justice between 'the obligations of a State towards the international community as a whole, and those arising vis-à-vis another State', 93 the first ones being obligations erga omnes while the second are bilateral even if incorporated in a multilateral treaty. The notion of obligation erga omnes is underlain by the idea of common interests which are distinct from individual interests and represent more than the sum of individual interests. If one admits that a common interest can be shared by a group of states narrower than the international community as a whole, and a multilateral but non-universal treaty can serve such interests, then one should also admit that that treaty can contain multilateral obligations concerning these common interests, and even that '[l]aw does not only serve to protect common goods, but can also create them'. 94 From this perspective, it is possible to argue that WTO members not only have individual trade interests to protect and promote within the trade system, but also have a common interest in defending the system itself, an interest which follows the one they had in building it. The common interests as understood here are not international trade and its liberalization, but that 'a functioning legal system which creates security and predictability in international trade relations may … itself be regarded as a common good'. 95 The WTO members can be considered as constituting a distinctive community, a functional community of states in the same meaning as in Article 42 of the International Law Commission's Articles on State Responsibility, 96 and what logically comes with it is the idea of obligations erga omnes partes which incorporate the common interests and have as a feature that they are integral obligations in the respect of which each and all parties have an interest. The corroborating arguments are that both the individual undertaking and most-favoured nation (MFN) treatment are meant to secure the indivisibility of obligations, but also that all WTO members are entitled to claim for any breach of WTO law by any other member without having to prove individual interest in the matter -a kind of actio popularis. Moreover, even if the suspension of concessions is formally a counter-measure, i.e., a measure between states in a horizontal relationship, the mechanism of suspension of concessions is rooted in the organization and, with it, the power to sanction gives it an objective dimension. The organization empowers its members to suspend. Through this framing, the use of trade sanctions is under the control of a third body, the DSB. From this perspective, suspension of concessions is a coercive tool by which, through actions taken by a state, the organization pursues its own goals as stated by the DSU, i.e., security and predictability through legality. 97 No need to insist on the fact that the systemic interest pushes for this approach.
At the same time, this view does not obviously prevail in practice, however strong it is legally speaking, and WTO law bears part of the responsibility for that, inasmuch as it is not fully consistent, staying in midstream. If the reasonable period of time binds the member in charge of implementing and its breach not only is a violation of the treaty but can have legal consequences, such as retaliation, its expiry does not end up exclusively as a unilateral obligation of full implementation but leaves the door open to a mutually agreed solution. The preference for amicable settlement as stated in Article 3(7) DSU (' A solution mutually acceptable to the parties to a dispute and consistent with the covered agreements is clearly to be preferred') is so strong that it remains legally possible to negotiate, after the expiry of the reasonable period of time and while trade sanctions are implemented, an approach which is all the more in line with 'the aim of the dispute settlement mechanism … to secure a positive solution to a dispute' that it will end up as trade openness, whereas trade sanctions are leading to restrictions. Thus, Article 22(8) DSU states that '[t]he suspension of concessions or other obligations shall be temporary and shall only be applied until such time as the 95 Ibid.measure found to be inconsistent with a covered agreement has been removed, or the Member that must implement recommendations or rulings provides a solution to the nullification or impairment of benefits, or a mutually satisfactory solution is reached'.
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Strictly speaking, it is therefore possible to argue that international remedies have not been exhausted as long as negotiations, which are means of dispute settlement, remain possible.
99
But the subsequent question is what can be negotiated, and this question is tricky. In principle, any mutually agreed solution has to be consistent with the WTO agreements, which means that WTO law is in no way considered auxiliary and cannot be moved aside or waived as a result of the common will of the parties. 100 Moreover, there is a res judicata to be complied with, which is binding not only on the defendant but on all the parties to the dispute which are also plausibly the ones involved in the negotiations. And any agreement has to be notified to the whole membership, and that allows for legal control of the content, which should prevent the parties from doing what they want. But, to put it in a short and even abrupt way, what would be the interest of the defendant in negotiating instead of unilaterally implementing -an implementation which can be acknowledged by the DSB 101 -if he did not expect an outcome which does not respect the res judicata, be it regarding the merits or the period for implementing? And this is what happens. The corresponding practice has to be taken into account for the sake of realism, but also because it can amount to 'subsequent practice' within the meaning of Article 31(3)(b) of the Vienna Convention on the Law of Treaties (VCLT).
Any mutually agreed solution notified to the DSB (and the relevant Councils and Committees) is subject to a debate which can be based on legal arguments in relation to the consistency with WTO law and during which other WTO members can express their possible concerns. This of course should not be underestimated, notably because it could give rise to new claims brought by other interested members. But the only formal outcome is that the case is removed from the DSB agenda, a withdrawal which not only ends multilateral monitoring but also any possibility for the claimant to have recourse to the remedies provided by the implementation phase of the DSU. The fact is that the parties to the dispute only notify very late, when they do at all, 102 notably because the initial claimant wants to keep the case open as long as there is no certainty about the effective implementation of the agreement, with the result that most of the notified agreements have already been implemented. No doubt in such a context any interested member who would like to exert any influence has to be aware 98 Beyond these arguments lies the reality of power. All depends on the ability to resist and bargain over implementation. Significantly, the concrete cases have hitherto involved (and opposed) the big gamers, namely the US and the EU, and are not, it is true, very numerous. Moreover, they touch upon issues which are especially sensitive (antidumping for the US, agriculture for the EU) with the plausible effect of a disproportionate resistance to implementation. This is not meant to minimize their impact, the issue being that such situations put the WTO system under pressure and undermine its credibility. Nevertheless, an optimistic view would underline that even the most difficult cases have been positively settled and that even the most powerful players cannot afford not to negotiate, so much so that the main issue turns out to be time. But this time also allows other members to learn. Moreover, for the time being, the WTO does not seem mature enough to bear the consequences of direct effect. Neither is it ready to push for an increased acknowledgement of the objective dimensions pointed out above. Thus, members restrain themselves from suing each other when they do not hold an individual interest. But it should be underlined that this trend is not specific to WTO law, but proves true in any system where the logic of actio popularis has been introduced, especially human rights treaties.
The comparison, already quickly mentioned above, is all the more interesting considering that human rights treaties are precisely those for which direct effect has been promoted and developed in order to increase their efficiency, beside allowing private persons to claim at the international level and states to sue each other, although they are not keen to do so -even less than in trade matters. When comparing one finds two differing features which are especially striking: the fact that human rights treaties are specifically designed to protect individuals against their state's measures, and the fact that combining the pressure by an international institution and the possibility, granted by direct effect, of a domestic remedy 'prevents the conflicting interests of the government officials from preventing redress', a feature which has also to be related to 'the degree to which a given society has confidence in its own human rights protections'. 105 Interestingly, this can be related to the fact that the development of human rights systems is articulated on the reduction of the national margin of appreciation. It echoes the argument of the scope for manoeuvre. The subject-matter of the treaty more than its wording or institutional functioning is at stake. Regarding treaties involving complex economic matters which often involve rapid change, moreover among large groups of very diverse countries, and towards which the undertaken commitments could be considered as resulting from 'two sets of flawed political processes of bargaining among unequals'
106 -the process of the WTO as well as the internal process by which negotiating positions are crafted -it is generally felt inappropriate to reduce the margin for manoeuvre of governments and legislatures which should keep the ability to (re)balance interests at the implementation stage. In such a context, there is no doubt that direct effect should, even in the name of fairness or justice, be handled with caution.
